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Christian Amand*

The Directive 2016/1065/EU of 27 June 2016 intends to clarify the definition of vouchers, as well the transfer thereof by a taxable person and
it’s taxable base. In this article, it is observed that the solutions of the new Directive are similar to those of the regulation 1042/2013/EU
interpreting the Directive 2006/112/EC regarding the invoicing and payments via a telecommunication network, as well to the existing provisions
applicable to Undisclosed and Disclosed intermediaries. Therefore, the specific rules applicable to the different categories of intermediaries are useful
in order to determine which are the rules applicable to the place of supply, exemptions, taxable event, deduction of input VAT regarding a transfer
of vouchers. These general rules may also be useful in order to determine the VAT treatment of operations similar to transfer of vouchers, such as
tickets, admission to sport and cultural events and trading operations in unallocated goods.

1

VOUCHERS

2

IN THE ORDINARY LANGUAGE

DIFFICULTIES OF APPLICATION OF THE VAT
RULES IN ABSENCE OF SPECIFIC

In the ordinary language, a voucher is a bond of the
redeemable transaction type which is worth a certain
monetary value and which may be spent only for specific
reasons or on specific goods.1 It may distributed for free or
in exchange of the payment of a consideration. Examples
include housing, travel, services to disabled persons and
food vouchers.
The term voucher is also a synonym for receipt of a
payment and it is often used to refer to receipts used as
evidence of, for example, the declaration that a service has
been performed or that an expenditure has been made.
The word voucher is also used for tickets. For example, a
train ticket is a document issued by a railway operator
that enables the bearer to travel by train. A parking ticket
confirms that the parking fee was paid (and the time of
the parking start). Tickets (admission) (entrance ticket)
are cards or slips of paper used to gain admission to a
location or event.

DEFINITIONS OF THE WORD VOUCHER

Before the adoption of the directive 2016/1065/EU of 27
June 20162 (hereinafter, the Directive on vouchers) modifying the Directive 2006/112/EC3 (hereinafter, the VAT
Directive), the English word ‘voucher’ was not a legal
concept in the European Value Added Tax (VAT) and it
has been mentioned in the case law of the Court of Justice
of the European Union (CJEU) mainly in regard to issues
concerning discount vouchers raised by UK jurisdictions.4
The word voucher covered various situations such as (1)
right to goods or services (Gift Vouchers and Tokens), (2)
right to a price reduction (Discount vouchers, Cash-back
Schemes, Money-off Schemes),5 or in some circumstances,
(3) evidence of a payment. Not surprisingly, EU Member
States have applied different VAT rules. This created
problems on the intra-community trade.
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https://en.wikipedia.org/wiki/Voucher (Accessed on 9 January 2017).

2
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In 2006, the European Commission launched a public consultation in which twenty-six respondents signalled the need to clarify the VAT rules.6 A subsequent
impact assessment by the European Commission concluded that the necessary legal certainty in taxation of
intra-EU commerce can only be achieved through EU
legislation.7
Pursuant to the CJEU case Lebara8 of 3 May 2012
about the supply of telephone prepaid cards, United
Kingdom had amended its legislation and introduced
the concept of ‘Single Purpose Voucher’ (SPV): it is a
document that can only be redeemed for a single type of
good or services, such that the VAT treatment is known
because there is sufficient information to determine the
liability of the supply for VAT purposes at the time of the
issuance of the voucher.9
On 10 May 2012, the European Commission submitted to the Council a proposal of amendment to the
VAT Directive in order to reform the VAT treatment
of vouchers.10 The main elements of this proposal were:

shall be deemed to have received and supplied those
services himself’. Therefore, the telecom operators faced
economic and compliance challenges when they were
invoicing their own clients services, some of them taxable, some of them VAT exempt. Such supplies were
deemed to be located in various countries and sometimes they were subject to local taxes.13 In addition,
the procedures of collection of the VAT and of these
other local taxes are varying from country to country.
On 7 October 2013, the EU Council adopted the
Regulation (EU) No 1042/2013 clarifying the application of the VAT Directive about who is the supplier
where electronically supplied services, or telephone services provided through the internet, are supplied to a
customer through telecommunications networks or via
an interface or a portal.14
Article 9a of the Regulation 1042/2013/EU (which is
directly applicable to both business and Member States,
without implementation by the Member States) makes a
distinction between:

• harmonizing the definition, and the time and point
of taxation of vouchers: either when sold (singlepurpose vouchers) or on redemption (multi-purpose
vouchers),

i) a taxable person taking part in that supply and
‘acting in his own name but on behalf of the provider’
of those services;
ii) a provider explicitly indicated as the supplier by
that taxable person and that is reflected in the contractual arrangements between the parties. In order to
regard the provider of electronically supplied services
as being explicitly indicated as the supplier of those
services by the taxable person (and not by the
Telecom operator), the following conditions have to
be met:

• distinguishing vouchers from other payment forms
(mobile payment services),
• introducing common rules for cross-border distribution of vouchers via a chain of intermediaries.
The introduction of a ‘Mini One Stop Shop’ regarding
the place of supply of e-services to non-taxable persons
as from 1 January 201511 made urgent to adopt clarifications of the VAT Directive12 specifically for the
Telecom sector. According to the general VAT rules,
telecom operators invoicing in their own name the
online services rendered by principals were considered
as the suppliers. Indeed, according to the fiction contained in Article 28 of the VAT Directive ‘Where a
taxable person acting in his own name but on behalf of
another person takes part in a supply of services, he

(a) the invoice issued or made available by each taxable
person taking part in the supply of the electronically
supplied services (i.e. the telecom operator) must identify such services and the supplier thereof;
(b) the bill or receipt issued or made available by the
telecom operator to the customer must identify the
electronically supplied services and the supplier
thereof.15
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This should be compared to 1,726 replies to the Green Paper on a more efficient VAT system.
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Note on the Proposal for a Council Directive amending the Directive 2006/112/EC on the common system of valued added tax, as regard the treatment of vouchers, Doc.
ST15348 2014 INIT, 11 Nov. 2014.
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Case C-520/10 Lebara ECLI:EU:C:2012:264.
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Finance Bill 2012 Para. 7A inserted into Schedule 10A to the VAT Act 1994, applicable as from 10 May 2012.
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Proposal for a Council Directive amending Directive 2006/112/EC on the common system of value added tax, as regards the treatment of vouchers COM (2012) 206 final of
10 May 2012.
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Art. 58 of the Directive 2006/112/EC modified by Art. 5 of the Directive 2008/8/EC as directly applicable as from 1 Jan. 2015.

12

Council Directive 2006/112/EC of 28 Nov. 2006 on the common system of value added tax.
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E.g. in the case of online gaming.
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Council Regulation (EU) No 1042/2013 of 7 Oct. 2013 amending Implementing Regulation (EU) No 282/2011 as regards the place of supply of services.

15

Art. 9(a)(1) second paragraph of the regulation 1042/2013/EU.
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Figure 1: Telecom Structures

This distinction has solved the potential cross-border problems faced by the Telecom Sector. Actually, for many years,
a similar interpretation was already the base of the contractual arrangements adopted by business issuing or using Gift
vouchers or tokens. It was officially approved by administrative interpretations in certain countries.16

3

THE VAT DIRECTIVE
OF 27 JUNE 2016

(2) where there is an obligation to accept it as consideration or
part consideration by the supplier of goods and services
The directive on vouchers does not mention who has to
accept the instrument. It may be a supplier who gets paid
via an intermediary who issues the voucher and collects
the payment. According to the wording, it may be the
supplier of the goods and services who issued for free an
instrument granting a price reduction to the holder of the
voucher.
The fact that the instrument has to be accepted ‘as
consideration or part consideration’ does not mean that
this instrument should necessarily be attributed to a final
consumer in exchange of a payment': it may also be issued
for free, like discount vouchers that are price reduction.
However this interpretation is contradicted by the fourth
preamble of the Voucher Directive that excludes ‘discount
vouchers’ from the scope of the Directive and another
contextual arguments i.e. the new Article 73a of the
VAT Directive deals only with transfer in exchange of a
consideration (see infra).
(3) for a supply of goods and services and where the goods or
services to be supplied or the entities of their potential suppliers are
either indicated on the instrument itself, or in related documentation, including the terms and conditions of usage of such
instruments
The potential suppliers and the goods or services which
can obtained in exchange of vouchers are not unlimited.
Actually, from the words ‘the goods or services to be
supplied or the entities of their potential suppliers’, it
may be asserted that the object of the supply is described

ON VOUCHERS

The VAT Directive on Vouchers adds a few articles to the
VAT Directive and deals about the issuance or the transfer of
(1) vouchers (i.e. SPVs and Multi-Purpose Vouchers
[MPVs]), (2) in capacity of intermediary (either undisclosed
or disclosed intermediary), and (3) the taxable amount.
This Directive does not create a complete set of rules
for vouchers. The Directive does not provide details about
the place of supply, possible VAT exemptions, the chargeability which are different for the SPV’s and the MPV’s.

3.1 Definitions Introduced by the Directive on
Vouchers17
3.1.1

Voucher

According to the Directive, voucher means:
(1) an instrument
The Directive on vouchers does not define what is an
‘instrument’. It may be a coupon, a card or simply or a
line in a credit account, or any other ‘instrument’

Notes
16

See e.g. in France Tax ruling of 18 Sept. 2007, n. 2207/31 TCA; in the Netherlands, Besluit van de Staatsecretaris van Financiën, Heffing van omzetbelasting met betrekking
tot cadeaubonnen, 30 Dec. 1999- VB99/2649.

17

Art. 30a (new) of the Directive 2006/112/EC as supplemented by the Voucher Directive.
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with a certain degree of precision, although they are not
yet individualized. The customer, the supplier, and the
intermediary (or intermediaries) enter in a contractual
arrangement.

3.1.2

(1) the transfer of an SPV ‘in own name’ (Article 30b
(1)first alinea) is regarded as a supply of goods or
services to which the voucher relates i.e. the voucher is transferred by an undisclosed intermediary.
From the words ‘is regarded’, it may be asserted
that the transfer of a voucher is as such not a
supply of goods and services, but is assimilated
to such a supply for technical reasons. Indeed,
according to the general provisions of the VAT
Directive about undisclosed intermediaries, the
actual handling over the goods or the actual provision of services in return for a SPV is not
regarded as an independent transaction;

Single Purpose Voucher (SPV)

SPV means a voucher ‘where the place of supply of the goods
and services to which the voucher relates and the VAT due on
those goods or services are known at the time of issue of voucher’.18
Place of supply means jurisdiction where the VAT is
due. The VAT due may vary depending changes in VAT
rates by law in each country.
As such, the definition of the directive may cover any
supply of goods subject to the standard rate within a
tax jurisdiction. Of course, this is absurd and contrary
to the ‘effet utile’ of the Directive. This definition is
broader than the one contained in the Case Lebara
regarding prepaid telephone Cards allowing access
‘only to services of one type, the nature and quantity of
which are determined in advance and which are subject to a
single rate of tax’.19
The amount of VAT due depends of a decision of
national lawmakers. Some countries announce a change
in VAT rates a long time in advance, others not. It is
questionable if the definition of an SPV by the VAT
Directive on vouchers is workable and if it should not
be aligned with the definition of the Court of Justice in
the Case Lebara i.e. a document that can only be redeemed
for a single type of good or services, such that the VAT
treatment is known because there is sufficient information
to determine the liability of the supply for VAT purposes
at the time of the issuance of the voucher.

3.1.3

(2) the supply of goods and services to the issuer of an
SPV (Article 30(b) third alinéa) is deemed to be a
supply i.e. that is not a supply but a ‘deemed
supply’ according to:
(a) Article 14(2)(c) of the VAT Directive about the
commissionaire fiction and that is applicable to
supply of goods;
(b) Article 28 of the VAT Directive: ‘Where a taxable
person acting in his own name but on behalf of
another person takes part in a supply of services,
he shall be deemed to have received and supplied
those services himself’.
Article 30b(1) second al. concern SPV voucher transferred by a disclosed agent ‘in the name of another
taxable person’ (or disclosed intermediary) i.e. the
actual supplier of the goods and services will be this
other person. In other words, the operation of the
intermediary is not assimilated to the underlying supply and it follows its own rules.

Multi-Purpose Voucher (MPV)
3.2.2

MPV means a voucher other than a single-purpose voucher. Todays, such a voucher generally mentions an individual number, a date of expiration and a reference to the
contract or general conditions.

According to the Directive on vouchers, the actual
handling of goods or the actual provision of services
by the actual supplier to the final consumer who remits
the voucher to the supplier in exchange of these goods
and services is taxable,21 while each preceding
transfer of the voucher is taxed separately. This means
that the intermediary is acting as a disclosed
intermediary.
The transfer of the voucher itself is always subject
to VAT, without regard to the underlying
operation that may be taxable, VAT exempt or out of
scope of VAT.

3.2 Taxable Transfer of Vouchers20
3.2.1

MPV

SPV

The text of these provisions is rather difficult to read.
Article 30b(1) first and third alinea concern SPV voucher transferred by (1) and to (2) an undisclosed
intermediary:

Notes
18

Art. 30a of the Directive 2006/112/EC as supplemented by the Voucher Directive.

19

Case C-520/10 Lebara ECLI:EU:C:2012:264 para. 28; Case C-419/02, Bupa Hospitals, para. 50.

20

New Art. 30b of the Directive of the Directive 2006/112/EC as supplemented by the Voucher Directive.

21

New Art. 30b.
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3.3 Taxable Base of the Transfer of
Vouchers22

National Bank of Chicago24 or in taxation of gambling. However, it is commonly observed in practice, in particular regarding transactions using MPV
vouchers.

The taxable base of an SPV is the full price obtained in
exchange of the voucher (including the intermediation
service). This is an implicit solution based on the provisions applicable to undisclosed intermediaries.
In case of an MPV, a distinction should be made
between two different situations:

3.4 Operations Excluded from the
Application of the VAT Directive on
Vouchers

(1) the taxable base of the supply of goods or services
provided in exchange of a MPV (issued by an intermediary) and remitted by the holder of the voucher
to the actual supplier is

Various operations are excluded from the scope of the
Directive on vouchers, not by the text itself but by the
preambles, by the existence of specific provisions to the
Telecom sector and by the context.

(a) EQUAL TO

3.4.1

(i) the consideration paid for the voucher (VAT included)
(ii) or, in absence of information on that consideration,
the monetary value indicated on the MPV itself or in
the related documentation

The fourth preamble of the Directive on vouchers excludes
from the scope of the Directive ‘instruments entitling the
holder to a discount upon purchase of goods or services,
but carrying no right to receive such goods or services’.
This kind of vouchers are generally distributed for free by
a supplier or by an intermediary
However, the wording of the vouchers Directive does
not mention that the transfer should necessarily be against
payment.

(b) LESS the amount of VAT related to the goods or
services supplied
(2) The taxable base of the intermediation by the issuer of
the voucher or other intermediaries acting in their own
name is the price paid by the final customer (price
including the VAT because the final customer has no
right to deduct input VAT) less the gross amount
attributed to the subsequent intermediaries and the
transferor of the MPV (VAT excluded as far the supplier and the intermediaries have a full right to deduct
input VAT). Indeed, according to Article 30b(2) second al., ‘where a transfer of a multipurpose voucher is
made by a taxable person other than the taxable person
carrying out the transaction subject to VAT (i.e. the
issuer of the MPV or any intermediary transferring
such MPV), any supply of services that can be identified, such as distributing or promotion services, shall
be subject to VAT’. This does not contradict the fact
that according the Article 30b(2)al. 2 ‘each preceding
transfer of that multipurpose voucher is not subject to
VAT'. What is not taxable is the price of underlying
operation to the MPV, but the intermediation as such
is taxable.

3.4.2

3.4.3

New Art. 73a of the Directive 2006/112/EC.
Case C-38/93, Glawe.

24

Case C-172/96, First National Bank of Chicago.

Payment Instruments

According to the 6th preamble, one objectives of the
Directive on vouchers is to distinguish vouchers from
payment instruments. Both may have a physical or electronic form and are accepted as accepted has consideration
for the supply of goods and services.

3.4.4

Payment by Telecom Network

The Regulation (EU) No 1042/2013 clarifying the application of the VAT Directive and therefore these operations
are already governed by the Directive and not by new
changes.

Notes
23

Tickets

The fifth preamble of the Directive mentions that it
should not trigger any change in the VAT treatment of
transport tickets, admission tickets to cinemas and
museum, postage stamps and similar. It appears from
the Voucher Directive that the distinction between a
ticket and an SPV is unclear.

This method of determination of the taxable
base by deduction is not common since it is not
expressly mentioned in the VAT Directive.
However, similar methods of determination of the
taxable base have already been confirmed by the
Court of Justice in the Cases Glawe23 or First

22

Discount Vouchers
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Figure 2:

Figure 2a:

MPV’s invoice by Disclosed Agent B to Supplier A

MPV invoice by B in Iereland to Hotel A in Germany

Figure 3: Scope of the Voucher Directive
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3.5 Entry into Force of the Directive on
Vouchers

taxable person acting in his own name but on behalf of
another person’ (A or possibly C)and who takes part in
a supply of goods or services.28
Therefore, the details concerning the place of supply, the
possible VAT exemptions, the chargeability, the deduction
of input VAT are to be found in the rules applicable to an
intermediary or agent, acting either in his own name29 or in
the name of a third person.30 According to Wikipedia, an
‘Agent’, in commercial law, is a person who is authorized to act on behalf of another (called the principal) to
create a legal relationship with a third party who is the
actual supplier.
Other general rules are applicable:

According to the Voucher Directive, the new provisions
will be applicable to vouchers issued after 31 December
2018. This is correct as far the new provisions would have
more than a pure interpretative scope. However, it appears
from a further analyse that the new provision are not
really creating new concepts but rather interpreting the
scope of concepts that are already contained in the
Common VAT System since 1978.

4

CLARIFICATION

OF THE APPLICATION OF

EXISTING CONCEPTS IN RELATION TO

(1) the collection of a payment for its own behalf or on
behalf of a third person31;

VOUCHERS

The Directive on vouchers has introduced in the VAT
Directive a few new legal concepts specifically for ‘vouchers’. Indeed, the VAT Directive does not contained
specific rules about the supply of vouchers. But the
VAT Directive does not contain specific rules about
the supply of dogs and cats either. However, it is
commonly accepted that dogs and cats are moveable
goods and they are tradable. Therefore, the usual VAT
rules applicable to the supply of moveable goods are
applicable to the supply of dogs and cats, although a
dog is clearly different from a cat, and for those who
want to acquire a pet, each animal is totally different
from each other.
But the Directive on vouchers only clarifies the definitions of SPV’s and MPV’s, the taxable character of
their transfer and the taxable base. It does not contain a
complete set of separate rules for vouchers. Various
rules applicable to the transfer of vouchers have to be
found in the VAT system itself. The Directive on
vouchers refers, rather implicitly and partly, to existing
concepts of undisclosed agents (‘person acting in his
own name’25) and disclosed agents (‘taxable person acting in the name of another taxable person’26). Both
disclosed and undisclosed agents are intermediaries (B)
who have a contact with a customer (C) and who are
not producing themselves the goods or services that are
delivered by A to C. A disclosed agent is ‘an intermediary acting in the name and on behalf of another person’
(A, or possibly C),27 while an undisclosed agent is ‘a

(2) a supply under a condition precedent (i.e. a condition that will happen or not in the future and that it
is not certain at the time of the conclusion of the
contract) allow to determine when a supply takes
place i.e. at the condition the condition is realized i.
e. at the time of the remittance of a ‘voucher’ to the
supplier of goods and services, but not before32:
indeed, a condition for the contract necessary to
the supply is missing.
This explains why most of the existing structures
adopted by business using vouchers will probably not
be impacted by the new Directive that only clarifies
interpretations of existing concepts and, at the same
time, can be easily integrated in the general functioning of the VAT system.

4.1 Disclosed Agent (Figure 4)
B is bringing in contact a retailer A with a customer C
and B concludes a contract on behalf of A: B offers to the
retailer A the possibility to conclude a contract with C,
immediately or in the future. In addition, B is an intermediary in the payment from C to A, while the main
supply happens directly from A to C.
The difference between a disclosed agent and a broker is
that that the disclosed agent concludes a contract on
behalf of A with C, while the broker allows A and C to
meet each other and to conclude a contract.

Notes
25

New Art. 30b(1)first alinea of the Directive 2006/112/EC.

26

New Art. 30b(1) second alinea of the Directive 2006/112/EC.

27

Art. 46 and 153 of the Directive 2006/112/EC.

28

Art. 14(2)(c) and Art. 28 of the Directive 2006/112/EC. In Belgian commercial law, it is called ‘commissionaire’. However, the word commissionaire is particular to
commercial law and it covers various different situations and therefore it is not appropriate in order to reach a common approach at European level.

29

Art. 14(2)(c) and Art. 28 of the Directive 2006/112/EC.

30

Art. 46, 153, 347 of the Directive 2006/112/EC.

31

Art. 73 of the Directive 2006/112/EC.

32

Manuel de la TVA n° 168
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Figure 4: Disclosed Agent Structure

Of course, the reality is generally more complex than
such a three party structure: the voucher may be issued
by one of the intermediaries in a chain (but not by a
retailer) and the intermediary pays the retailer at the
time of the redemption of the ‘voucher’ by the final
consumer to the retailer. The various parties may be
located in various countries, within or outside the EU
and the final customer may be a non-taxable person or
taxable person. In addition, a percentage of the vouchers may never be redeemed to the retailers/producers
although the issuer has collected money from the final
customers.

payment by B to A (retailer) includes the price collected
from the final consumer C, less the remuneration of the
intermediary B, VAT included i.e. VAT on services from
B to A (this VAT is deductible by A) and on the supply
from A to C. The practical aspects of the functioning of
this scheme have been described by the proposal of
Voucher Directive as ‘Multi Purpose Vouchers’.38
In the case CSC, the Court of Justice of the EU considered that:
it is not negotiation where one of the parties
entrusts to a sub-contractor some of the clerical
formalities related to the contract, such as providing
information to the other party and receiving and
processing applications for subscription to the securities which form the subject-matter of the contract. In such a case, the subcontractor occupies the
same position as the party selling the financial product and is not therefore an intermediary who does
not occupy the position of one of the parties to the
contract, within the meaning of the provision in
question.39

In Figure 4, the intermediary B renders only a service of
intermediation to the retailer A (or to a producer),33 while
the retailer A makes a direct supply to the consumer C.
This service by B to A is independent from the underlying
operation from A to B. This is an intermediation service
that is taxable except for insurance brokers,34 the negotiation of financial services35 and the special scheme of
investment gold.36 A disclosed agent does not necessarily
intervenes in the payment from C to A, but nothing
prevents that he would intervene in such payments that
are ancillary to operation of intermediation.37 The

Indeed, the disclosed agent is an intermediary who does
not occupy the position of one the parties to the
contract.

Notes
33

The intermediary may also render a service to the customer, like it is the case for travel agencies.

34

Art. 135(1)(a) of the Directive 2006/112/EC.

35

Art. 135(1)(b) to (f) of the Directive 2006/112/EC.

36

Art. 346 and 347 of the Directive 2006/112/EC.

37

And therefore, this has no negative impact on his right to deduct input VAT.

38

Proposal for a Council Directive amending Directive 2006/112/EC on the common system of value added tax, as regards the treatment of vouchers COM (2012) 206 final of
10 May 2012, 7 and 8.

39

Case C-235/00, CSC Financial Services, para. 40.

157

Intertax

4.2 Undisclosed Agent (Figure 5)

been taken over by Article 5(4)(c) of the Sixth VAT
Directive42 and introduced for services by Article 6(4) of
this Directive.43 Todays, these provisions are contained in
Articles 14(2)(c) and 28 of the VAT Directive.44
In Figure 4, the intermediary B is an undisclosed
agent acquiring goods or services from the retailer A
and who makes a subsequent supply to C. By virtue of
the fiction introduced by the Directive, the operation
provided by B is a single supply to C including (1) the
intermediation between A to C, (2) combined with a
supply of goods or services produced by a principal A
to C.45 The Directive assimilated this operation to a
chain transaction A-B-C. It is called commissionaire
fiction or ‘undisclosed agent’, although the fact that
the customer does not know the retailer or supplier A
is not the key criteria: for example, travel agencies act
in their own name,46 but the traveller knows who is the
supplier of the various services composing the travel. C
is not supposed to know who is the principal A because
he never receive directly an invoice from A, although he
may know who is A.
Actually, undisclosed agent means that for VAT
purposes, the purchaser (or possibly the supplier) has
only a relation with the intermediary and no direct
recourse against the principal. The conceptual difficulty
is that this is a fictitious supply for VAT purposes only.
For national commercial law, there may be a legal
relation between the Principal A and the Customer
C.47 However, in practice, this has never created
problems.

B supplies goods or services to C ‘in his own name’, but
‘on behalf of’ a principal A. For VAT purposes, the supply
between A to C is split in (1) a supply from A to B and
subsequently in (2) a second supply from B to C. B is an
intermediary in the payment and acts in his own name,
but on behalf of A. The intermediary B is deemed to
supply goods or services to C, depending of the qualification of the operation in which he intervenes and that
might be a supply of goods or a services.
The reality is more complex. In general, there are more
than one intermediary, the VAT rules may impose the VAT
registration of the intermediaries in the country where the
underlying supply takes place, the underlying operation may
be VAT exempt and the national legislation regarding the
protection of the consumers may impose specific restrictions,
such as the prohibition of resale of tickets.

4.2.1

Supply by an Undisclosed Agent v. Supply

According to the general VAT rules, there is a supply of
goods directly from A to C, like a situation of a disclosed
agent. Intermediary B is rendering a service consisting in
a ‘credit’ in its old meaning i.e. he offers the fact that he is
known and trusted by C or A: as a general rule, the
relation A to C is a supply of goods or services while the
relation B to C (or to A) was a supply of intermediation.
However since C does not receive directly an invoice from
A, this would have as consequence that the chain of the
deduction of input VAT is broken and that C would loose
a right to deduct the input VAT charged by A. In addition, rules concerning the service rendered by B (such as
place of supply, VAT exemptions, taxable event) are possibly different from the rules applicable to the supply of
goods by A to C and the service of intermediation by B to
A.40 In the context of an internal market, this was totally
unacceptable and against the objective of the introduction
of a VAT system.
Therefore a fictitious supply from A to B and from B to
C has been introduced by Article 5(2)(c) of the Second
VAT Directive,41 but for goods only. This fiction has

4.2.2

Undisclosed Agent in the Case Law

In the Case SDC (Sparekassernes Datacenter), a data processing centre performed services only at the request of a
bank under a contract concluded with the customer, to
require transactions such as payments to be effected. A
customer could give information to SDC (the actual supplier of the service) only after having been authorized to
do so by a bank, in particular by the issue of a payment or
credit card. SDC’s name was not used vis-à-vis customers
and SDC had not undertaken any legal obligation in

Notes
40

Or possibly a service of intermediation by B to C, but it is less frequent in relations with consumers.

41

Art. 5(2)(c) of the Second Council Directive 67/228/EEC of 11 Apr. 1967 on the harmonization of legislation of Member States concerning turnover taxes – Structure and
procedures for application of the common system of value added tax.

42

Sixth Council Directive 77/388/EEC of 17 May 1977 on the harmonization of the laws of the Member States relating to turnover taxes – Common system of value added tax:
uniform basis of assessment.

43

The extension of the commissionaire fiction to services was not mentioned in the explanatory memorandum prior the Sixth Directive and apparently it is not mentioned in
other documents. As such, for services, such extension is useless for the functioning of the VAT system since the intermediation by the undisclosed agent is a service and it
does not make sense to regard a service as a service.

44

Council Directive 2006/112/EC of 28 Nov. 2006 on the common system of value added tax.

45

In practice, it exists undisclosed agents intervening in a supply or, sometimes, in a purchase, but for the sake of simplicity, this kind of structure will not be described in the
present study. From a commercial point of view, the undisclosed agent provides his name, his credit, the fact to be known.

46

Art. 306 of the VAT Directive.

47

In some commercial laws, the intermediary offers only his name, his credit, the fact that he is present in a certain country or market.
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Figure 5: Undisclosed Agent Structure

exemption from VAT under Article 135(2)(c) of the VAT
Directive, that latter undertaking is to be considered, in
accordance with Article 28 of the VAT Directive, to
provide that operator with a supply of bets coming
under that exemption.
In the case Air France-KLM, Air France acted ‘in its
own name’, but on behalf of Brit Air. They were two
operations taking place, which however had no influence
on the final amount of the VAT, in so far as the amounts
are identical, since each of the companies is required to
make its own declaration including the VAT charged and
passed on.55

regard to them. The documentation produced by SDC was
sent out in the name of the bank.48
The cases Arthur Andersen & Co. Accountants c.s49 and
Aspiro50 concerned the outsourcing of processing insurance
services to a person ‘without having a contractual relationship with the insured parties’.51
In the case Astra Zeneca, the cost of acquiring those
vouchers was a business overhead, it ought to be entitled
to deduct the VAT resulting from that acquisition and
not to charge output VAT on the provision of the vouchers at issue to its employees, on the ground that they
were not provided for consideration.52
The case Lebara concerned the situation where a
distributor resells phonecards ‘in its own name and on its
own behalf’.53 The Court of Justice never used the word
‘voucher’ in Lebara.
The case Henfling, Davin Tanghe54 concerned the VAT
treatment of bettings on horse racing by ‘buralistes’ (betting agents) or undisclosed agents in VAT exempt betting
on behalf of the Tiercé Franco-Belge. The Court decided
that in so far as an economic operator acts in his own
name, but on behalf of an undertaking carrying on a bettaking business, in the collection of bets covered by the

4.3 Payment by the Customer v. Payment by
a Third Party
In disclosed agency structures, the payment of the supply
from A to C may be done by the consumer C directly to
the retailer A. But the VAT system does not prevent that
the payments are made by the consumer to the retailer via
the chain of the intermediaries. Indeed, the taxable
amount shall include everything which constitutes the
consideration from the customer or from a third party.56

Notes
48

Case C-2/95, SDC ECLI:EU:C:1997:278, para. 11.

49

Case C-472/03, Arthur Andersen & Co. Accountants c.s.

50

Case C-40/15, Aspiro.

51

The difference with the SDC case is that the essence of the service of an insurance broker or insurance agent is the performance of a contractual relation with an insured
person while the change of a financial and legal position as mentioned in the SDC case does not require such direct contact with the client.

52

Case C-40/09, Astra Zeneca UK Ltd, para. 13. The factual context of this case is source of difficulties and therefore the solutions are somewhat difficult to transpose to other
situations.

53

Case C-520/10, Lebara, para. 38.

54

Case C-464/10, Henfling, Davin, Tanghe.

55

Case C-289/14, Hop !-Brit SAS, para. 47.

56

Art. 173 of the Directive 2006/112/EC.
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If the customer C never remits the voucher to the retailer
A, this latter will have no right to claim to the intermediary the price of the service and, of course, the retailer
A has no obligation of a supply to C.
The fact that an intermediary B is performing a payment in his capacity of disclosed agent in the context of a
taxable supply from A to C does not mean that he renders
a financial service. The consumer C is interested in receiving a good or a service, not in payment services.
Interestingly, according the financial law Directive, services based on instruments that can be used to acquire
goods or services only in the premises used by the issuer or
under a commercial agreement with the issuer either
within a limited network of service providers or for a
limited range of goods or services are excluded from the
application of the Directive about payment services in the
internal market.57
In undisclosed agency structures, the payment is made
by the customer C to the intermediary B who is assimilated to the supplier and by the intermediary to the actual
supplier A (or any person in the chain between the intermediary and the supplier).

In the case of an undisclosed agent, the supply by the
intermediary will take place where the underlying operation takes place. For example, the entrance ticket to an
event will be subject to VAT where the event takes
place61 and not where the customer is established (in
case of a business). The same for hotels,62 restaurants,63
etc. This obliges the undisclosed intermediary to register
for VAT in the country where the activity is deemed to
take place and charge VAT at the rate applicable in this
country.

4.5 Taxation/Exemption
The intermediation by a disclosed agent is in general
taxable,64 even when this agent intervenes in an operation
that is VAT exempt for the supplier.
The intermediation by an undisclosed agent will be
taxable or exempt, depending the underlying
operation.65

4.6 Taxable Base
The taxable base of a service rendered by a disclosed agent
is his commission (or remuneration), whatever the method
of calculation of this commission and the financial flows.
The remuneration of the agent will be deducted from the
price paid by the consumer C, or possibly directly by the
principal A. Actually, the disclosed agent B and the
retailer /producer A are bounded by a global contract
detailing the rights and the duties of each party. In
disclosed agency structure, the price paid by the consumer
C to the intermediary B shall generally be the face value of
the voucher. However, the face value is as such not a
requirement.66
The taxable base of a service rendered by an undisclosed agent is his everything which constitutes consideration obtained from the customer or from a third
party,67 including his commission68 for both his intermediation service and the underlying supply of goods
or services. In Figure 5, the remuneration of the undisclosed intermediary is excluded from the price paid to

4.4 Place of Supply
The rules of place of supply are different in case of a
disclosed agent and an undisclosed agent. This has important consequences on the compliance obligations.
In the case of a disclosed agency structure:
(1) the cross-border services rendered by a disclosed agent
to another business are subject to the general rule of
place of supply58 i.e. they are taxable where the
customer is established and the customer is liable of
the payment of the VAT.59 Services rendered to a
non-taxable person is the place when the underlying
transaction is supplied, but this is not applicable the
structures described in the present article60;
(2) the place of supply of the goods or services rendered by
the retailer/producer to the final customer are subject
to the specific rule applicable to these supplies.

Notes
57

Directive 2007/64/EC of The European Parliament and of the Council of 13 Nov. 2007 on payment services in the internal market amending Directives 97/7/EC, 2002/65/
EC, 2005/60/EC and 2006/48/EC and repealing Directive 97/5/EC.

58

Art. 44 of the Directive 2006/112/EC.

59

Art. 196 of the Directive 2006/112/EC.

60

Art. 46 of the Directive 2006/112/EC.

61

Art. 53 of the Directive 2006/112/EC.

62

Art. 47 of the Directive 2006/112/EC.

63

Art. 55 of the Directive 2006/112/EC.

64

Except intermediation in financial services expressly VAT exempt according to Art. 135 of the Directive 2006/112/EC.

65

Case C-464/10, Henfling, Davin, Tanghe.

66

Art. 73a of the VAT Directive as introduced by the Directive 2016/1065/EU and the French Scheme – tax ruling of 18 Sept. 2007, n. 2207/31 TCA.

67

Art. 73 of the Directive 2006/112/EC.

68

In Belgium, see Art. 29§1 of the Belgian VAT Code.
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In the case of an undisclosed agent, the VAT will
become chargeable on the receipt of the payment by the
intermediary B. If the object of the supply is determined,
the VAT becomes chargeable at that time (see infra).
In Air France- KLM,72 the Court of Justice observes
that there is a supply when the Airline knows the name
of the passenger, the precise date of the travel etc. i.e.
the contact between the passenger and the airline has
been made. It is seems logical that the intermediary
would inform the airline company that a specific customer has reserved a seat. But it is not the case for a
voucher giving a right to a shopping week-end in
London before a certain date: although at the moment
of the issuance of the voucher the nature of the supply
is clearly determined, number of elements are still
missing such as the name of the travellers, the dates
etc.

the principal (A), but included in the price paid by the
final consumer (C) to the intermediary (B).

4.7 Time of the Supply and Chargeability of
the VAT
The time of the supply is the chargeable event i.e. when
the goods or the services are supplied.69 But where a
payment is made on account before the goods or services
are supplied, the tax authorities will be entitled to claim
to claim the VAT from the person liable to pay it (i.e.
VAT shall become chargeable) on the receipt of the payment and on the amount received.70
However, it should be observed that in order to render
the VAT chargeable, other conditions than the payment
are necessary, even when it concerns the supply of future
goods or services:
– first, it should exist an agreement between the supplier and the acquirer;

4.7.2

In BUPA Hospitals and Goldsborough Developments, the
Court of Justice remembered that it is the supplies of
goods or services which are subject to VAT, rather
than payments made by way of consideration for such
supplies.73 A fortiori, payments on account of supplies
of goods or services that have not yet been clearly
identified cannot be subject to VAT. According to the
Court of Justice in Mac Donald Resorts Ltd74 in order for
VAT to be chargeable, all the relevant information
concerning the chargeable event, namely the future
delivery of goods or future performance of services,
must already be known and therefore, in particular,
the goods or services must be precisely identified.
Therefore, payments on account of supplies of goods
or services that have not yet been clearly identified
cannot be subject to VAT.75 According to the Court
of Justice in Air France- KLM, the chargeable event
takes place only at the time when the services are
performed. A supply of services, such as air passenger
transport, is subject to VAT where:

– second, the object of the supply should be
determined.

4.7.1

The Object of the Supply Should Determined

Contract Between the Supplier/Provider and
the Acquirer

In disclosed agency structures, a contract between the
supplier A and the customer C is a condition for an
economic activity71 and therefore the application of the
VAT. At first glance, there is such a contract at the time
of the agreement between B and C. However, when C
acquires a voucher (1) C may have the choice between
various suppliers A, A’, A’’, (2) C may transfer his title to
D or E or (3) loose his evidence. In case of a disclosed
agent, the time the VAT will become chargeable will be
the remittance of the voucher by the purchaser C to the
retailer A, as far as the retailer has only a right to the
payment from the intermediary at the time he is able to
provide the proof he received the voucher from the final
customer. If the final customer C is not able to bring
evidence of the engagement to contract delivered by the
intermediary B, the retailer/supplier A is not supposed to
know the final customer and therefore he has no obligations vis-à-vis this specific person. Indeed, the voucher
may have been transferred to another person, or the time
for the remittance of the voucher has expired.

– first, the sum paid by a passenger to an airline company, in the context of the legal relationship constituted by the transport contract, is directly linked with
an identifiable service for which it constitutes the
remuneration, and /or;
– secondly, that service is performed.

Notes
69

Art. 63 of the Directive 2006/112/EC.

70

Art. 65 of the Directive 2006/112/EC.

71

Art. 9(1) of the Directive 2006/112/EC.

72

Case C-250/14, Air France – KLM.

73

Case C-108/99 Cantor Fitzgerald International [2001] ECR I-7257, para. 17.

74

Case C-270/09, Mac Donald Resorts Ltd, para. 31, referring to the case BUPA Hospitals and Goldsborough Developments, para. 50.

75

Case C- 419/02, BUPA Hospitals and Goldsborough Developments, para. 50.
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Figure 6: Disclosed Agent Structure in Cross-Border Situation

Figure 7:

Undisclosed Agents in Cross-Border Situations – Entrance to a Football Match in MS1

In Rehder, the Court has stated that the services provided in performance of obligations arising from a contract to transport passengers by air are the checking-in
and the boarding of passengers, the on-board reception
of those passengers at the place of take-off agreed in the
transport contract, the departure of the aircraft at the
scheduled time, the transport of the passengers and
their luggage from the place of departure to the place
of arrival, the care of passengers during the flight, and,
finally, their disembarkation in conditions of safety at
the place of landing and at the time scheduled in that
contract76

However, it is possible to perform those services only
if the passenger of the airline company turns up on the
agreed date and at the agreed place of boarding, the
customer’s right to performance of those services being
given by the company until the time of boarding,
according to the conditions set out in the contract to
transport passengers concluded when the ticket was
purchased. Therefore, the consideration for the price
paid when the ticket was purchased consists of the
passenger’s right to benefit from the performance of
obligations arising from the transport contract,
regardless of whether the passenger exercises that

Notes
76

Case C-204/08 Rehder, para. 40..
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4.9 Disclosed Agent v. Undisclosed Agent
and the Functioning of the Internal
Market

right, since the airline company fulfils the service by
enabling the passenger to benefit from those services.
The claim that the price paid by the ‘no-show’ passenger and retained by the company does not constitute a contractual indemnity which, since it seeks to
compensate for a harm suffered by the company, is not
subject to VAT.77
Therefore, observes the Court, ‘the airline company
which sells a transport ticket fulfils its contractual obligations where it puts the passenger in a position to claim his
rights to the services provided for by the transport contract’ 78 i.e. the contact with the provider had been made
and it is logical to consider that service has been rendered
and individualized.79
Consequently, this does not cover many SPV’s
because:

A broad application of the concepts of agents offers benefits for the functioning of the internal market.

4.9.1

Neutrality

From the Figures 6 and 7, it appears the choice between
the structures of ‘disclosed agent’ v. ‘undisclosed agent’ has no
impact on the final VAT charge on the consumer, whatever the place of supply of goods and services to the final
consumer. It has no impact on the place of supply to the
final consumer either.
However, in case of undisclosed agents, the
intermediaries may support more administrative obligations (VAT registration in other countries) and,
depending on the national commercial law, more commercial risks.

– gifts vouchers are transferable and there is no individual contract between the retailer/producer before the
holder of the voucher remits them. Generally, it is not
possible to 100% define the place of taxation or the
applicable VAT rate at the time when the voucher is
issued. Indeed, Governments may decide to increase
or to reduce the VAT rate, within a short period of
time;

4.9.2

Simplicity

The Regulation (EU) No 1042/2013 clarifying the
application of the VAT Directive about who is the
supplier where electronically supplied services, or telephone services provided through the internet provides
a clear and simple distinction between disclosed and
undisclosed agent, not only from a theoretical aspect,
but also from a practical one. Perhaps, this could be
refined. Anyway, most of business already using vouchers would not be obliged to modify their contractual
arrangements, nor the method of invoicing.

– gift vouchers are a claim within a certain limit of
time;
– the degree of determination of the nature of the goods
and services is highly subjective: it is easy to determine for a seat in airplane, but it is much more
difficult for a dog or cat.
Therefore, the scope of concept of SPV according to the
Voucher Directive will probably cause interpretation
problems.

5

4.8 Deduction of Input VAT

VOUCHERS

AND SIMILAR OPERATIONS

5.1 Telecom

Since the activities of the disclosed agent are, as a rule,
always taxable,80 he will have always a full right of
deduction.
The right of deduction of an undisclosed agent will
vary depending the fact the underlying operation is or not
VAT exempt.81

In the situation subject to Article 9a of the Regulation
(EU) No 282/2011 as amended by the Regulation (EU)
No 1042/2013, the telecom company is acting as a disclosed agent and as an issuer of invoice on behalf of the
retailer82 (see supra point 2).

Notes
77

Case C-250/14, Air France-KLM, paras 24 to 29.

78

Case C-250/14, Air France-KLM, para. 42.

79

This situation differs from the one decided by the Court of Justice in the case C- 277/05 – Société thermale d’Eugénie-Les-Bains in case of payment of accounts i.e. a portion of
the price that, according to the contract is acquired by the supplier when the customer informs the supplier before a certain date that he had unilaterally decided to renounce
to the benefit of the supply.

80

Except in case of some financial services.

81

Case C-464/10, Henfling, Davin, Tanghe.

82

Art. 220 of the Directive 2006/112/EC.
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5.2 Vouchers v. Alternative Money

for discount voucher, because a subsequent supply to the
holder is subject (1) to the remittance of the voucher to the
retailer and (2) generally, the acquisition of goods and
services that are broadly – but not specifically – identified
within a period of time, and not at a precise time.
Such a discount voucher may distributed by the retailer
or by any other interested person. It is used in the context
of a subsequent supply. For example, the consumer may
obtain from the producer or an wholesaler a discount on a
voucher distributed by the retailer. The principle of a
discount voucher is that the VAT collected cannot exceed
the VAT on the price paid by the final consumer.86

What distinguishes a voucher from a payment instrument
is the fact a voucher is more limited in time and for the
possibilities of exchange. A voucher is exchanged for a
supply of goods and services and where the goods or
services to be supplied or the entities of their potential
suppliers are either indicated on the instrument itself, or
in related documentation, including the terms and conditions of usage of such instruments.
Money is any item or verifiable record that is generally
accepted as payment for goods and services and repayment
of debts in a particular country or socio-economic context,
or is easily converted to such a form. The main functions
of money are distinguished as: a medium of exchange; a
unit of account; a store of value; and, sometimes, a standard of deferred payment. Any item or verifiable record
that fulfils these functions can be considered money.
Although a disclosed agent performs, or more precisely,
may perform a payment, this payment is generally
between a limited number of parties. The tool (evidence
of the payment) has a limited validity in time, is difficult
to exchange and the issuer is offering limited guarantees
in case of default or bankruptcy.
As pointed out in the proposal of a Directive on vouchers, vouchers should always ‘lead to’ the supply of goods
and services and are often issued to promote the sale of a
particular supplier or group of suppliers or to facilitate
purchases. These characteristics when combined with the
entitlement to receive goods or services play a role in
distinguishing vouchers from more general payment
instruments (that do not contain such specific
entitlements).83
Nevertheless, any kind of non-financial method of
payment is perceived as a distortion of competition by
the banking sector which is subject to costly regulatory
constraints, while other methods of payments are not.

5.3.2

An SPV issued by the supplier of goods and services in
exchange of a payment is an evidence of a payment related
to a future supply, or possibly a payment on account.
An MPV issued by a supplier of goods and services
in exchange of a payment is a discount on future
purchases.

5.4 Tickets
5.4.1

Is There a Difference Between a Ticket and an
SPV?

A ticket or a voucher can be distributed by an intermediary (disclosed of undisclosed agent), by a supplier, or
sometimes, by third parties. The criteria is the kind of
contractual relation between the issuer/distributor of the
document and the person receiving it, as such contractual
relation appears from the document received by the customer, or possibly from the context.
In the case Air France- KLM, the Court of Justice of the
EU decided that in the event that a third party sells an
airline company’s tickets ‘on behalf of that company’ in
the context of a franchise agreement and pays that company, the sum paid constitutes a consideration for those
‘tickets’ and the VAT is chargeable at the time of the
issuance of the ticket.87 Therefore, one can ask what is the
difference of VAT treatment between a ticket and an SPV.
In general, a disclosed agent will not issue the ticket
itself but a document giving right to a ticket. It can
deducted from the context that this document proves
that he is not an undisclosed agent or the issuer of the
ticket.

5.3 Discount Vouchers
5.3.1

Other Vouchers Issued by the Supplier

Discount Vouchers84

A discount voucher may be a ‘free discount voucher’ or a
‘paid for discount voucher’ in exchange of a consideration 85
(in this case, it will qualify as a pre-payment depending of
the nature of the contract or a discount). No VAT is
chargeable on the issuance of such vouchers, even on paid

Notes
83

Proposal for a Council Directive amending Directive 2006/112/EC on the common system of value added tax, as regards the treatment of vouchers COM (2012) 206 final of
10 May 2012.

84

For an in-depth study about this topic, see Jeroen Bijl, VAT: ‘Money Off Vouchers’ and ‘Cash Back Schemes’ – What Are the Problems and How Can They Be Solved?, EC Tax Rev.
262 (May 2012).

85

Case C-288/94, Argos Distributors.

86

Case C-317/94, Elida Gibbs, para. 19.

87

Joined Cases Air France-KLM C-250/14 ECLI:EU:C:2015:841 and Hop!-Brit Air SAS C-289/14; see also French Conseil d’Etat, 8ème/3ème 13 Apr. 2016, n. 365173.
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It is arguable that a ticket is a supply by an undisclosed
agent as far as there is no indication that this supply is
made in the name and for the account of a producer/
provider. This is a question of evidence of the contractual
arrangements with the retailer/producer A. This may also
the case when the price requested by the intermediary is
higher than the face value of the ticket.
Of course, the Producer may decide to sell the tickets
under price and allow the intermediary to sell the ticket at
face value provide this would comply with other regulations prohibiting the resale of tickets.

5.4.2

By its nature the ticket is issued by the person granting
access to the event (or by an intermediary acting in the
name and on behalf of the person granting the access to
the event /disclosed agent). It cannot be issued by an
undisclosed agent, although it may be distributed by
one intermediary or by a chain of intermediaries, disclosed
or undisclosed.
Although a ticket may be used in order to grant access
to an event, a ticket may not be necessary to have access to
a tax conference or similar. There may be various reasons
for this, such as for example because tickets are used for
events where the participants are mainly non business
while invoices are used when participants are business.
In Belgium, massive frauds are observed in the show
business: intermediaries are purchasing tickets and reselling
these tickets by using websites established mainly in the
Netherlands. The damage is so important that organizers of
events have published a list of the websites reselling fraudulently such tickets,90 of course without Belgian VAT. In
addition, such a resale violates the Belgian regulations
concerning the protection of the consumers. Although the
Belgian authorities could require the Dutch authorities to
levy Belgian VAT on the supplies of Tickets in the
Netherlands, they have not accepted to reply to our question why the Dutch tax authorities have not been invited to
collect the Belgian VAT evaded according the EU regulations on mutual assistance.91 The issue seems to be that
these websites are supposed to offer to non-taxable persons
the possibility to resale occasionally tickets that they cannot
use personally for various reasons: of course, such occasional
operations are not taxable. But is the resale of tenths of
tickets under false identities an occasional activity out of
the VAT scope?
The football sector has solved the problem by issuing
nominative vouchers giving a right to nominative tickets.

Fraud and Distortions of Competition in the
Distribution of Tickets and Access to Events
Without Tickets

The place of supply of B2B (Business to Business) access
to events in Europe without tickets is variable despite the
fact that the VAT Directive clearly mentions that the
place of supply is where the event takes place, that the
issue has been subject of a regulation and various complex
and not always consistent cross-border rulings.88 A possible explanation of this situation is the confusion about the
VAT treatment of tickets.
If the EU Member States would adopt a common distinction of the VAT treatment of access to events (without
tickets) derived from the distinction disclosed v. undisclosed
intermediaries, like they did it for vouchers, this would
probably make easier to have a common interpretation of
the place of supply to access to events (conferences, matches,
training, lectures, festivals, concerts etc.).
According to an unanimous orientation of the VAT
Committee, where tickets granting a right to access to
an event ‘are distributed’ through:
– a intermediary ‘acting in the name and on behalf of
the organiser’, the intermediary makes a supply of
mediation services to the organizer and this latter
makes a service consisting of granting access to the
event;

5.5 Supply of an ‘Ownership Certificate’ and
‘Certificate of Claim’
According to Article 15(2) (c) of the VAT Directive,
Member States may regard as tangible property: shares
or interests equivalent to shares giving the holder thereof
de jure or de facto ‘rights of ownership or possession’ over
immovable property or part thereof. This provision only

– a third party, other than the organizer, ‘acting on his
own behalf’, or acting in his own name and on his
own behalf, the third party shall be regarded has
having supplied a service.89

Notes
88

C. Amand, The Place of Supply of Admission to Scientific and Educational Events Within the European Union, 26(4) Intl. VAT Monitor 213 (2015); EU VAT Forum – Cross-Border
Rulings (updated Jan. 2016), Brussels 1 Feb. 2016, taxud.c.4 LV/tm(2016)111891.

89

Guidelines resulting from the 97th meeting of 7 Sept. 2012 DOCUMENT A – taxud.c.1(2012)1453230 – 743 (1/2). The necessity to avoid double taxation has led to
various cross-border rulings – see EU VAT Forum – Cross-Border Rulings (updated Jan. 2016), Brussels 1 Feb. 2016, taxud.c.4 LV/tm(2016)111891.

90

http://www.ilovemyticket.com/fr/black-list/ (Accessed on 6 January 2017) this Belgian website make a list of websites reselling tickets to concert (mainly Dutch websites) in
violation of the Belgian law on the protection of the consumers. Accessed on January 9, 2017.

91

Council Regulation (EU) 904/2010 of 7 Oct. 2010, OJ L268 of 12/10/2010, 1. In similar situations, the European Commission has rejected our complaint against Belgium
for refusing to require the assistance of foreign tax authorities in the case such assistance would have permit Belgian suppliers not being victims of fraudsters claiming to be
established abroad. The European Commission accuses Member States of not willing to cooperate, but the departments of the European Commission in charge of the
monitoring of the VAT rules rejects the complaints of economic operators when a Member State is not using the legal tools available, when this would be in favour of
economic operators.
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concerns ‘shares’ giving possession or ownership over
immovable property. A contrario, shares giving rights of
possession over moveable properties (including tangible
properties other than immovable properties) are regarded
as intangible property i.e. services. The purpose of the
distinction goods v. services is purely technical and it
intends to apply the most appropriate rules to supply of
tangibles v. intangibles for the place of supply, the taxable
base, the time of supply etc.
In the explanatory memorandum accompanying the
proposal for the Gold Directive, the European
Commission makes a differences between ‘ownership
certificate’ and ‘certificate of a claim’: ‘In the case of an
ownership certificate, the issue and any transfer of the security
amount strictly speaking to a supply of goods at the place

where the gold is situated. In the case of a certificate of claim,
the issue and any subsequent transfer constitutes a supply of
services’.92
An ‘ownership certificate’ is a document evidencing a title
to an individualized and clearly identified existing asset,
while a claim certificate is a share giving a right of ownership on a portion of metal which is not yet necessarily
individualized. At the time of the issuance of the claim
certificate, the good may not even exist yet, although it is
expected that it will normally exist in the future and
therefore an ownership certificate cannot be issued.
The difference between on the one side a certificate of
claim or ownership and the other side tickets is that by
their nature used for trading purposes in regulated or nonregulated markets and are not only transferable between a

Figure 8: Claim Structure

Figure 8a: Claim Structure in a Chain Transaction
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Proposal for a Council Directive supplementing the common system of value added tax and amending Directive 77/388/EEC – special scheme for gold. COM (92) 441 final,
27 Oct. 1992 [EU Commission – COM Document] and quoted by VAT Committee working paper n.° 736 TAXUD.c.1 (2012) 868040- EN Brussels, 21 June 2012.
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135(1)(d) of the VAT Directive (transactions concerning
deposit and current account, payments, transfers, debts,
cheques and other negotiable instruments, but excluding
debt collection).95 This view is apparently be supported
by Article 135(1)(f) of the VAT Directive that exempts
transactions, including the negotiation, in shares, interests
in companies or associations, debentures and other securities, but excluding documents establishing title to goods
and the rights or securities referred to in Article 15(2) of
the VAT Directive.
Interestingly, before the collapse in 2009 of BlueNext,
the CO² Certificates trading platform, it was generally
accepted that the supply of such rights was not VAT
exempt.96 This view was confirmed by the fact that
Article 346 of the VAT Directive still provides a specific
VAT exemption on the supplies of gold represented by
certificates for allocated or unallocated gold or traded gold
on account. Since the special provisions on gold exempts
such operations without referring to the provisions of
Articles 131 to 137 of the VAT Directive, it may be
concluded that the transfer of certificates of claims or
shares giving right to moveable properties is by it’s nature
taxable. Although this discussion is important, it appears
from further investigations that it can be easily solved and
be an alternative to simplification measures such as the
London Metal Exchange97 that are not possible in all EU
Member States.

limited number of parties, like it is the case for tickets or
for vouchers.
The difference between on the one side a certificated of
claim or ownership and on the other side intermediaries
(disclosed or undisclosed) is that such certificates of
claim can only be issued by a person already having a
title on the goods or by the producer of such goods and
that their value depends from the reliability of the
supplier.
Certificates present also similarities with the situation
dealt in the case Astra Zeneca93 about vouchers:
– A makes a taxable supply of a certificate of claim
to B
– B makes a taxable supply of the certificate of claim
to C
– C exchanges the certificate with goods or services
supplied by A.
The Court of Justice considered that the supply of the
claim from A to B and from B to C was taxable. In
addition, as observed by Emanuele Ceci and Edoardo
Traversa,94 this situation could lead to a double payment
of the VAT by A for the same goods and services when C
is a non-taxable person since there is a supply from A to
C. This is indeed a problem, but in practice, it may be
solved if the claim certificate is issued by B instead of A
(disclosed agent structure) or a full undisclosed agent
structure i.e. that there no supply from A to C but
only a supply for A to B and from B to C and C is
entitled to collect the goods or the services at a specific
place and time fixed in advance. In addition, if C is a
Business having a full right of deduction of input VAT,
this is fully neutral.
There are specific issues such as the determination of
the taxable base in the exchange between A and C, as well
concerning the neutrality of the VAT on the trading of
certificates in case of VAT exemptions. But again, the
VAT system contains suitable concepts allowing practical
solutions. But they are out of the scope of the present
study.
The major difficulty is certainly the confusion created
by official statements. Contrary to vouchers and tickets, it
is admitted for a few years that trading in certificates of
claims on moveable goods or services are VAT exempt. As
observed by the European Commission, transactions with
Unallocated Metal Accounts other than gold should be
classified as financial services and exempted under Article

6

CONCLUSION

The Directive 2016/1065/EU of 27 June 2016 intends
to clarify the definition of vouchers, as well the transfer thereof by a taxable person and the taxable base. In
this article, it is observed that the solutions of the new
Directive are similar to those of the regulation 1042/
2013 interpreting the Directive 2006/112/EC regarding the invoicing and payments via a telecommunication network, as well to the existing provisions
applicable
to
Undisclosed
and
Disclosed
intermediaries.
From the wording of the Directive, it seems that the
new provisions are also applicable to business other than
intermediaries, transfer for free of vouchers and almost all
kind of supplies. However, from the context, it may be
argued that the new Directive concerns exclusively operations performed by intermediaries, for a payment and,
what concerns SPV, for single categories of goods and
services.
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The London Metal Exchange (LME) is the futures exchanges in World largest market in option and futures contracts on base and other metals. In 1977, UK obtained a
derogation to the Sixth VAT Directive based on Art. 27(5) allowing to zero-rate futures transactions on terminal markets and on the supply of services to market members.
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The general rules applicable to Undisclosed and
Disclosed intermediaries combined with the chargeability
of the tax give an indication of the rules applicable to the
transfer of SPVs and Multi-purpose vouchers and in particular to the place of supply, possible VAT exemption,
time of supply and deduction of input VAT.

The principles applicable to vouchers could also be
applicable to payments by telecom networks, discount
vouchers, tickets and certificates of claims without subsequent changes of the VAT Directive. It is an evidence that
the European VAT system is robust and is easily applicable to complex factual situations.
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