VAT and immovable prope

Update from an EU perspective
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ding = any structure fixed to or in the
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rule: taxation

actually, limited to the supply of « new buildi
by building contractors (regular activity...)

T exemptions of
supply of building which is not « new »
pply of land which has not been built

ing « or letting » (?) of immovable pra
35, 136 and 137 of the VAT Directive
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VAT exemptions

(art. 135, 136 and 137 of the VAT Directive)

lons to exceptions

compulsory taxation

accommodation, parking, machines, safes
taxation may be extended to other operations
(eg. warehouses)

t option (possibly restrictions) to tax offfered to
iness or to non business in case of exemptions

pply of building (and part thereof) and the land
ly of land which has not been built
« and letting » of immovable property
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ons offered to Member States
o define operations
to extend taxation

To apply taxes other than VAT (but under certain
conditions ....)

To decide who is liable of the payment of the VAT

to tax offered to Business and indi
conditions
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y such extensive freeda
given to Member States ?

67: Member States are free to tax, to exemg
r to apply special taxes on operations withou
nfluence on intra-community trade

— Limit the number of « taxable persons » or tax
collectors to control

— Existence of other taxes (transfer taxes, etc)
Privacy rules

Difficulty to agree on a common treatment of wh
building

ritance of previous legislations (in particul:
n Act of 16 October 1934)
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ulation of VAT with other indirect taxes c
ply of buildings (eg. Transfer taxes)

apital Goods Scheme: revision of VAT initially
educted in case of subsequent VAT exempt
upply (sale, letting ..) during a period of
justment (5 to 20 years)

vy costs if building is used for VAT exemg
of the scope » purposes
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European reports
onh immovable property

urs Report (1971)
thur Andersen Report (1997)

There is no impact assessment of the economi
efficiency of the VAT in the immovable propert
ector at EU level

penhagen Group and KPMG Report abou
ic authorities and the not for profit se
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Back to basics ..

ecca Millar (2012)

Immovable property has more common characteristic
with shares than with tangible goods

tudies of Maurice Lauré (the « inventor » of the French V£
— how to consume the « use of a building » ?

VAT exemption = taxation of costs + difficulties to make
budgets

application of VAT on immovable property is not
conomically rationnal

collection of a consumption tax prior to consumption is m
limitation of capital available for productive investment
nsumer has to borrow money in order to pay past

roposal: zero rate + yearly tax
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Current activity of
the European Commission

reen paper » on the future of the VAT
Broad public consultation (2011)
Proposals to be submitted by 2014

hy ? The EU VAT system is

too complex, too burdensome and susceptible of frauc
an obstacle to a better functionning of the single mar
ot efficient

anges in technology and economic environment

umstances : the economic crisis
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e future of the EU VA

EU Commission plans

em based on the destination principle
Goods taxed where the consumption takes plz
Nothing specific on immovable property

imple

Standardisation of VAT obligations
roadening of the « One Stop Shop »
VAT portal

elines and explanatory notes

24 April 2014 - Christian Amand



e future of the EU VAT

EU Commission plans

ient and neutral
Broadening of the tax base
Review of the reduced rates

obust and fraud proof

Quick reaction mechanism
Broadening the automated access to information
Better cooperation with third countries

prove the efficiency of the tax administrations
EU

w the way the VAT is collected and mor
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AT Forum

ialog platform where business and national
authorities experts informally discuss tax
administration issues in a cross-border
environment

Discuss practical insights provided by tax
uthorities

ist the European Commission in promoti
practice
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Immovable Property
and CJEU Cases ....
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many litigations before the

CJEU has to ensure

The compatibility of the legislation adopted by the Europec
institutions with the European Treaties

An uniform interpretation of the European legislation

n indirect taxes, the CJEU gives priority on common
interpretation of the VAT Directive above the functionnin
f the internal market (see prof Rita de la Feria)

Uniform taxable base ie common list of VAT exemptions
So called « common concepts »
EU own ressources

eutrality in the recent case law : objective equal tre
rable level of production / distribution (>< concep
onsumption tax)
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Usufruct as rental of immovable property
Case C-326/99, Goed Wonen (!!11)

* The foundation “Goed Wonen” granted a usufructuary right (a kind
of temporary property right) for a term of 10 years in respect of the
new dwellings in return for a sum lower than the cost price of those
dwellings and request the input VAT on the construction cost

 Dutch taxman: you cannot recover input VAT because this is a VAT
exempt rental of a building

e ECJ: indeed Member States may qualify usufructuary right as a VAT
exempt immovable property rental “Although the leasing of
Immovable property is in principle covered by the concept of
economic activity within the meaning of Article 4 of the Sixth
Directive, it is normally a relatively passive activity, not generating

any significant added value” (CONTIra:case c-186/89, van Tiem)
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Rental of immovable property
Case C-284/03 Temco Europe

e Temco putted undefined space within one building at the
disposal of three related companies having a similar
activity. The users were not able to oppose any right for
using the building against Temco. This was not qualifiying as
« letting» according the Belgian civil law and therefore
Temco considers the operation as taxable

 Tax authorities: this is a letting according to the VAT
directive and therefore it is VAT exempt

* Court of justice: this is a VAT exempt letting because it is a
« relatively passive activity » (Is this a VAT concept ?), but
finally the Court of appeal of Brussels decided that it was a
taxable operation
Xtri1us



Article 113 of the Treaty of Lisbon

(as entered into force on December 1,2009)

* “The Council shall (...) adopt provisions for
the harmonisation of legislation concerning
turnover taxes, excise duties and other forms
of indirect taxation to the extent that such
harmonisation is necessary to ensure the
establishment and the functioning of the
internal market withinthe-time-lmitlaid
down-in-Article14-(ie 31 December 1992)and
to avoid distortion of competition.”
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icle 113 of the Treaty of Lisbon cannot be
rectly invoked by taxpayers against the natic
gislations and /or the VAT Directive, but

— the provisions regarding internal market (art. 26 TF
are applicable since January 1, 1993

— the prohibition of discrimination is a « Principle of
Community Law » that surpersedes the text of the
directive unless specific exceptions are provided fa

T exemptions on immovable property are
icable « without prejudice to other communi

24 April 2014 - Christian Amand



rinciples of Community La

e of non-discrimination
nciple of proportionnality
inciple of legal certainty

rinciple of effectiveness

— Procedural rules intended to safeguard right should not
make the exercise of rules excessively difficult

ax authorities are not allowed to rely
on their own failings

on an a Directive provision not implemented in the
ational legislation

ome derogations that have not been notified
ean Commission in due time
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